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RETAIL SHOPS AND FAIR TRADING LEGISLATION AMENDMENT BILL 2005 
Committee 

Resumed from 13 June.  The Deputy Chairman of Committees (Hon Ray Halligan) in the chair; Hon Kate Doust 
(Parliamentary Secretary) in charge of the bill. 
Clause 6:  Section 10 amended -  
Progress was reported after Hon Anthony Fels had moved the following amendment -  

Page 4, line 26 - To delete “10” and insert -  

20 
Hon GIZ WATSON:  We were discussing the number of employees allowed on the shop floor at any given 
time, and I proposed some compromise between the position of the opposition, which wanted that number 
amended to 20, and that of the government.  I suggested that a case could be made for a change, but that a 
change from 10 to 20 was too much, and 13 might be an acceptable number.  I am not quite sure whether I had 
formally moved that amendment.  Would this be an appropriate time to move that amendment, or do we deal 
with the amendment of Hon Anthony Fels first?  I seek the guidance of the Chair on that matter.  I am not sure 
where we had got to in that sequence.  
The DEPUTY CHAIRMAN:  We will deal first with the deletion proposed by Hon Anthony Fels, and then the 
member can determine what is to take its place.  
Hon MURRAY CRIDDLE:  I made the position of the National Party clear earlier on.  The National Party 
spokesman, the member for Stirling in the other place, has carried out very extensive consultation with many of 
the owners and staff members of these shops, and we have come to the conclusion that about 80 per cent of 
people in this category want to maintain the status quo.  If people are given a little latitude, and we move to any 
figure higher than 10, we will be giving an advantage to some of these businesses, but we will also be opening 
up the opportunity for larger shops and the two big chains, which account for about 60 per cent of the business in 
Western Australia.  They will be, justifiably to some extent, arguing either that they be given the opportunity to 
trade on Sunday or for the removal of the provision that anybody who owns three shops or less falls into the 
category of a small shop owner.  The National Party strongly argues that 10 staff are sufficient on the floor of a 
shop at any given time.  I have been in some of these shops, and they seem to be pretty large trading houses.  The 
information and feedback that we have received indicates that anything more than 10 staff would open up the 
opportunity for the larger traders to argue that they should fall into that same category or that the privileges of 
these shop owners should be removed.  That is a danger.  The National Party has always been of a mind to 
protect smaller operators.  I will listen to the debate from now on, but I strongly urge members to think about the 
smaller operators and the fact that they may well be overtaken very quickly if we approve this particular 
provision. 
Hon ANTHONY FELS:  Hon Murray Criddle has raised some interesting issues.  The provision for a threshold 
of 10 employees has operated for about 12 years.  Twelve years ago the legislation provided for five persons, and 
it was increased to 10 by ministerial consent.  A lot has changed in the industry in those 12 years.  A number of 
anomalies that operate in the industry have arisen from the changing times during those 12 years.  Specifically, 
there has been a change in shopping patterns of households.  Rather than consumers doing one big shop during 
the week, there is a much higher demand in the afternoon after school finishes. 
A number of these businesses are restricted from trading outside the general retail hours by the limit of 10 
employees.  Because the bookkeepers and other staff who do not perform the normal supermarket functions of 
serving and shelf-stacking are counted as staff, some supermarket operators have rented premises across the road 
or adjacent to the shopping centre to ensure that they are not restricted by that limit of 10 employees on the shop 
floor.  The other argument is that 10 employees are not sufficient later in the day because of the extra burden on 
staff, and it is causing operators to employ more experienced and senior staff at those times, and, therefore, they 
do not have the opportunity to employ juniors, trainees and apprentices at that time of the day or earlier in the 
day.   
My original proposal was to increase the limit to 20 employees.  That is a substantial increase on the current 
limit.  I do not believe it would affect many smaller businesses.  It would certainly give medium-sized businesses 
that are operating on a margin of 10 staff at the moment much more flexibility.  I would not expect many of 
those businesses to increase their staff numbers immediately from 10 to 20, but it would certainly give them the 
opportunity to increase the number from 10 employees and to grow in the future.  The main purpose of the 
amendment is to give small and medium-sized businesses a chance to operate against the major corporate 
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organisations that operate with higher staff levels.  That puts a squeeze not only on those medium-sized 
businesses, but also on corner stores and small businesses that employ only one, two or three staff. 
I would be happy to alter my amendment by changing the figure “20” to the figure proposed by Hon Giz 
Watson, or we can delete the figure “10” at this stage and move a separate amendment.  I am happy to move 
along the lines of the proposal of Hon Giz Watson.  If it is easier for the committee, I am happy to alter my 
amendment so that the figure “10” is deleted and the figure “13” is inserted instead of the figure “20”. 
The DEPUTY CHAIRMAN (Hon Ken Travers):  The first question to be put will be to delete the figure “10”.  
I will then put the question that the figure “20” be inserted, which the committee could defeat and then Hon Giz 
Watson could move an amendment.  Alternatively, Hon Anthony Fels could seek leave of the committee to 
change the figure “20” to whichever figure he wants to change it to.  They are the options that are available to 
the committee. 
Hon GIZ WATSON:  Perhaps, procedurally, it would be easier to take the former of those options, because I 
have already written it down and I can circulate it.  That is probably the easiest way to achieve it.  I am well 
aware that this compromise is not what the government wants, and I have been lobbied very vigorously about 
that.  I am also aware that it is not what the Liberal opposition wants either. 
Hon Murray Criddle:  It is not what I want either. 
Hon GIZ WATSON:  I am sorry; it is not what Hon Murray Criddle wants either.  Nobody wants it.  That is fair 
enough.  I have considered this issue and heard all sides of the argument.  The position I am taking on behalf of 
the Greens (WA) is that there is some merit in the argument that the situation has changed and that the objective 
is to provide a small additional advantage to smaller supermarkets.  I hear the argument that it might then cause 
the bigger players to push harder for other changes.  They do that anyway.  They do that all the time.  That is 
what they do. 
Hon Murray Criddle:  They are just getting closer to winning under this scenario. 
Hon GIZ WATSON:  I do not see why.  The government needs to hold very clearly to this.  I have asked the 
government whether it has some written agreement with the big supermarkets that if it makes any compromise, 
they will spit the dummy.  I understand that there is not.  This area is constantly under pressure, negotiation and 
tension and that is why we debate it all the time.  We have referendums.  It is a contentious area.  I am offering a 
compromise.  It is not what the government wants, and it is not as far as other people want to go.  However, we 
should make some acknowledgment that smaller supermarkets should be able to employ more people.  Good 
luck to them in being able to test the market to see whether they can provide that service.  That is our position.  
We think that an increase from 10 to 13 employees is not a huge step.  We think it provides a compromise that 
all parties can live with. 
Hon GEORGE CASH:  We have made the point on a number of occasions that we support strongly the 
increase from 10 to 20 staff in this particular section of the act and, indeed, this clause of the bill.  I have made 
the point on a couple of occasions - I say “a couple of occasions” because the debate has been broken into on a 
number of occasions and we have not had a clear run at it - that members on this side of the chamber have learnt 
to count and we know that Hon Anthony Fels’s figure of 20 will not be supported.  We also have listened very 
closely to what the Greens (WA) have said, and they have come up with a very realistic and reasonable 
proposition.  They will not cut it in half and say 15.  They will be more moderate than that and say 13.  We are 
prepared to accept 13, because that is the only way any change will occur.  Given that the government was 
prepared to talk about 20 some time ago when it was dealing with small business, I am very surprised that the 
government has now reverted to 10 and wants to remain with 10.  However, politics is politics.  Obviously the 
government has re-thought its position, or it has received instructions from on high and is required to act on 
those instructions.  We have made it clear that there is a need to increase these numbers.  We believe that even 
though an increase from 10 to 13 is moderate, it will assist in providing better customer service.  It will assist 
with the need to stock the shelves.  It will provide the opportunity for greater job creation.  We recognise that 
there is a need to provide family-friendly conditions for the people who work in small supermarkets.  
Hon Anthony Fels has made the point that in some situations, the owners of supermarkets have leased other 
premises nearby so that they can locate staff in those other premises rather than have them counted as staff on 
the floor.  That is obviously an ineffective situation.  The moderate increase from 10 to 13 may assist in some 
small way to alleviate that problem.  It will also provide better employee management opportunities.  The bottom 
line is that, over the past 12 or so years, shopping patterns have changed.  People now demand an increased level 
of service.  The customers of those supermarkets are entitled to that.  We believe this moderate increase will 
assist in providing that increased level of service.   
We thank the Greens for being prepared to agree to an increase.  We have listened to the arguments that have 
been put for why there should not be an increase.  The Liberal Party is a proud supporter of small business.  We 
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are surprised that the Labor Government is prepared to support the major multinationals in this way, without any 
apparent rhyme or reason.  One day we will get to the bottom of this and find out what grip the multinationals 
have on this government, and in particular on Hon Kate Doust.  Hon Kate Doust is a former union organiser.  
She knows a lot about this particular industry.  I never thought I would see the day when Hon Kate Doust would 
stand in this place and support the multinationals in the way she is.   
Hon MURRAY CRIDDLE:  This is stunning stuff!  It is interesting that the other day during the debate we 
were talking about how the numbers in Queensland and New South Wales have been increased from 10 to 20.  I 
think anyone who goes to that part of the world would realise that the cities in those states have populations of 
20 000 or 30 000.  Obviously their supermarkets are large operations.  Many of the country towns in Western 
Australia are battling to get much more than 5 000 or 8 000 people.  That is the environment we are talking 
about, and they are the people whom we have been talking to, when we say we support the number remaining at 
10.  I have spoken to at least one operator, who has made it clear to me that he wants to progress beyond 10.  I 
make no bones about that.  He has made his point.  He has said that any advance on 10 would be good.  
However, my party and I have concerns about moving towards that larger number, and the effect that will have 
on some of the smaller operators.  I was interested in the talk about stacking the shelves and so forth.  I am not 
sure when that is carried out.  I have been to some of the stores.  I follow my wife around sometimes and 
compare the prices of things, which she gets very embarrassed about.  In doing that I observe the way the shelves 
are stacked and so forth.  It is very interesting to see when that sort of stacking does go on in some of the smaller 
stores.  I have listened to the debate.  I will support the number remaining at 10, mainly because of the 
communication we have had with the shop owners who we believe fall into this category.   
Hon KATE DOUST:  I will just repeat that the government’s position is to oppose the deletion of the number 
10 in the bill.  We also oppose any move to increase the number.  I have outlined the position previously.  I am a 
bit shocked at the personal attack from Hon George Cash.  He may have been watching too many Oliver Stone 
movies of late, and he now sees a conspiracy behind every door.  I assure him there is no conspiracy here. 
Hon George Cash:  I know what you used to say about the multinationals in those days when you were a union 
organiser.   
Hon KATE DOUST:  He is a tough man!  The government’s position is to support the status quo.  Indeed, the 
number “10” has been listed in the order for the past 11 years.  The change to the bill is to replicate what is 
currently in the order.  The government is of the view that 10 on the floor at any given time is a sufficient 
number for the size of the operations we are talking about; namely, the small supermarkets.  Yesterday I had a 
discussion with a member of the opposition in the other place who tells me he does not understand why this 
matter is being pursued.  He said he has looked at some of the small shops in his electorate, and he does not 
know where they would put 20 staff on the floor of those places.  He believes we should keep the number at 10.  
I thought that was quite helpful.  It is a shame he did not pass on that message to everyone else!  I honestly 
believe that these retailers have enough capacity and flexibility to place their staff on the floor for the appropriate 
tasks when they need to maximise their staffing numbers.  As I said earlier, it comes back to the way in which 
management organises the rosters.  I do not think I need to repeat the explanation that I gave last time.  Members 
opposite talked about peak hours.  The work has already been done by the time the shop opens.  By the time the 
shop opens, the staff have filled the shelves, the fruit and vegetables have been put out, and the deli and dairy 
cabinets are ready to go.  Most of these stores are self-serve.  The busiest area is the registers.  Most of these 
stores have four to six registers, so if they have four to six staff on the registers, plus a manager, and perhaps 
three staff on the floor, that brings the number up to 10.  Members have said the potential increase would give 
retailers the capacity to put on apprentices.  That capacity already exists with 10 staff.  Nothing precludes 
employers from employing apprentices, either during pre-store opening or during opening hours.  Again, it 
comes down to the structure of the task, and the rostering arrangements that are put in place.   
The government is satisfied that retaining the number 10 in the bill meets the needs of that part of the industry.  
We oppose any move to delete the number 10.  We also oppose any move to increase the number.  We support 
the status quo.   
Amendment (word to be deleted) put and a division taken with the following result - 

Ayes (14) 

Hon George Cash Hon Nigel Hallett Hon Norman Moore Hon Giz Watson 
Hon Peter Collier Hon Ray Halligan Hon Simon O’Brien Hon Ken Baston (Teller) 
Hon Donna Faragher Hon Paul Llewellyn Hon Margaret Rowe  
Hon Anthony Fels Hon Robyn McSweeney Hon Barbara Scott  
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Noes (13) 

Hon Shelley Archer Hon Murray Criddle Hon Sheila Mills Hon Ed Dermer (Teller) 
Hon Matt Benson-Lidholm Hon Kate Doust Hon Louise Pratt  
Hon Vincent Catania Hon Jon Ford Hon Sally Talbot  
Hon Kim Chance Hon Graham Giffard Hon Ken Travers  

 

            

Pairs 

 Hon Bruce Donaldson Hon Ljiljanna Ravlich 
 Hon Barry House Hon Adele Farina 
 Hon Helen Morton Hon Sue Ellery 

Amendment (word to be deleted) thus passed. 
Hon ANTHONY FELS:  I seek leave to withdraw my amendment to insert the numeral “20”.   
Amendment (word to be inserted), by leave, withdrawn. 
Hon GIZ WATSON:  I move - 

Page 4, line 26 - To insert “13”. 

Amendment put and a division taken with the following result - 
Ayes (14) 

Hon George Cash Hon Nigel Hallett Hon Norman Moore Hon Giz Watson 
Hon Peter Collier Hon Ray Halligan Hon Simon O’Brien Hon Ken Baston (Teller) 
Hon Donna Faragher Hon Paul Llewellyn Hon Margaret Rowe  
Hon Anthony Fels Hon Robyn McSweeney Hon Barbara Scott  

 

Noes (13) 

Hon Shelley Archer Hon Murray Criddle Hon Sheila Mills Hon Ed Dermer (Teller) 
Hon Matt Benson-Lidholm Hon Kate Doust Hon Louise Pratt  
Hon Vincent Catania Hon Jon Ford Hon Sally Talbot  
Hon Kim Chance Hon Graham Giffard Hon Ken Travers  

 

            

Pairs 

 Hon Bruce Donaldson Hon Ljiljanna Ravlich 
 Hon Barry House Hon Adele Farina 
 Hon Helen Morton Hon Sue Ellery 
 
Amendment thus passed. 
Hon GEORGE CASH:  I have on a number of occasions when we have been discussing this bill indicated that 
we would have preferred the numeral “20” rather than the numeral “13”.  However, we accept that the numeral 
“13” has been agreed to by the committee.  I also raise the question of apprentices, having noted that given the 
skills shortage in Western Australia, we should grab with both hands any opportunity to encourage employers to 
take on apprentices.  Had we been able to persuade the committee to agree to “20” rather than “13”, I would 
have thought there was some scope for apprentices to be included in that 20 employees.  However, it has been 
put to me and others on this side of the chamber that there is a need to employ more apprentices in this particular 
industry.  I explained during my second reading contribution the fact that in the butchering side in particular it is 
very difficult to get apprentices to work the very unsociable hours that apprentices are required to work; that is, 
from 1.00 am until 7.00 or 8.00 am.  Young people just do not want to work those hours.  One of the reasons 
they are required to work those unsociable hours is the restriction that allows only 10 people on the shop floor at 
any one time.  I indicated when I spoke prior to tonight that I would move an amendment to include in the 
proposed section of the act a provision that states that a person who is a registered apprentice shall be exempt 
from the application of the section. 

I think it is an important signal to employers that we are keen that more apprentices be employed in this industry.  
I have made a note of using the words “registered apprentices” rather than “trainees” or any other similar word.  
The reason I have done that is that I have discussed with both industry and others the notion of trainees in this 
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retail industry.  There are varied interpretations of who is or is not a trainee.  Some regard trainees as those who 
are signed up and engaged in a course at TAFE.  In the minds of some they are trainees in this industry.  Others 
have said that young people entering the industry and spending a period of time before they decide whether they 
want to stay in the industry are trainees at that stage of their working lives.  Others have said that for the first 
12 months, young people should be regarded as trainees.  I am not going to enter into that debate because the 
title of those employees is somewhat irrelevant for the purposes of the amendment I want to move. 

I have had the opportunity of discussing “trainees” with the Greens and we agree that in our view that would be 
stretching friendship too far.  However, we think there should be an exemption for “registered apprentices”.  
More than that, we hope it will encourage employers in this industry to take on apprentices, because they will not 
be counted in the 13.  It will not be an excuse not to have an apprentice. 

There are at least two places in the bill where this amendment could be included.  I raised this informally with 
the parliamentary secretary when we last discussed this bill.  My final comments were along the lines of asking 
her to have regard to where an appropriate amendment could be placed in the bill.  In due course the 
parliamentary secretary can indicate where she thinks would be appropriate.  It could go into the clause we are 
now dealing with under paragraph (bc).  We could insert after “persons” the words “a person who is a registered 
apprentice shall be exempt from the application of this section”.  However, I think it is probably better if it goes 
on page 8, line 6, which is a more general part of this proposed section.  I propose that a new subsection (3ad) be 
inserted to include those words.  Before I move that, the parliamentary secretary may like to indicate whether she 
has had an opportunity to consider the placement of this amendment in the bill. 

Hon KATE DOUST:  When we had that discussion I thought it was simply about the words “apprentice” or 
“registered apprentice”.  I did not realise Hon George Cash wanted me to look at the specific placement in the 
bill. 

Hon GEORGE CASH:  It has to go somewhere.  In that case, I move -  

Page 8, line 6 - To insert - 

(3ad) A person who is a registered apprentice shall be exempt from the application of this 
section. 

Hon GIZ WATSON:  It is appropriate that I state the Greens’ position on this amendment.  In the discussion on 
this matter we have indicated from the outset that anything that assists or does not impede the opportunity for 
small businesses to employ more apprentices should be encouraged.  I know the government is not keen on this 
amendment.  I have to say that the arguments that have been put to me have not convinced me that any 
impediment should be placed in the way of a company having as many apprentices as it feels it can take on.  I do 
not think there will be a huge flood of apprentices.  I hope this amendment will allow some new apprentices to 
be employed.  The key point is that the restriction on numbers will not apply to apprentices.  Therefore, that sort 
of artificial restriction will not come into play. 

I have looked at this matter long and hard.  I am not convinced of the reasons it is of such concern to the 
government.  I am happy to support the amendment proposed by Hon George Cash.  Having served an 
apprenticeship myself, I know that there is an issue about opportunities for apprentices in trades.  I cannot see 
why the government is reluctant to accommodate this amendment. 

Hon KATE DOUST:  The government is always very supportive of providing training and employment 
opportunities for people across industry.  The idea of putting apprentices into retail shops is not a new concept.  
It has been going on ever since doors opened.  There are bakers and butchers, for example.  In fact, I note that as 
of 12 April this year, 630 apprentices were employed in WA, mainly in the food category - bakers, butchers, 
pastrycooks and those types of workers.  The numbers employed in the small supermarket category are very 
small, for reasons I have outlined before, which relate to space and supervisory capacity.   

Employing apprentices in this part of industry has not been neglected by governments in the past.  In fact, there 
are industry organisations that actively canvass this part of the industry to employ trainees and apprentices.  One 
of the organisations involved is the Wholesale Retail and Personal Services Industry Training Council.  Part of 
its role is to actively canvass these employers one-on-one to take up apprenticeships or traineeships.  While 
trainees occasionally are taken on, the numbers of apprenticeships to date have been exceptionally low. 

As I said earlier when we dealt with the change in numbers, the government is of the view that nothing currently 
prevents a retailer of this size from employing an apprentice if he chooses to.  Hon George Cash acknowledged 
that the hours those types of workers will be required to work are unsociable.  To the best of my knowledge they 
are the sorts of hours those workers have always been required to work, for reasons I went into last time; they 
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have to prepare the store and package the goods and get them on the shelves before the shop opens.  I do not 
think that will change. 

The member may want the legislation to stay as it is, except for an increase to 13 for the number of employees.  
There is nothing to stop an employer from employing any number of apprentices in that group of 13 working, 
say, in the meat department of a small supermarket - aside from the fact that it would be very crowded - until 
they knock off and the next shift comes on perhaps to open the store or to work in a different department.  As I 
said before, an employer would be able to employ apprentices even if he was restricted to 10 employees.  
Nothing has prevented that form of employment in the industry.  Those employers who take on apprentices are 
to be congratulated and encouraged, and I know that there has been an active campaign in the industry to do that. 

I refer to trainees versus registered apprentices.  There is a significant difference between those two modes of 
employee in the industry.  Registered apprentices are taken on for a set period; they are given formal TAFE 
training; they are employed to work certain hours; they may be employed for a term of three or four years, 
depending on the nature of the apprenticeship; and certain requirements must be met by both the employer and 
the employee.  On the other hand, trainees are employed for a much shorter duration and their job may include a 
component of TAFE training or on-the-job training and other work.  Normally their period of employment is 
about 12 months and they are paid at a more reduced rate of pay than apprentices.  They are therefore regarded 
in the industry as a distinct category of employee.  The member should not therefore fall into the trap of putting 
trainees and apprentices in one group; they are quite distinct.  Although in principle employers should be 
encouraged to employ more apprentices and trainees, the opportunity already exists for employers to put on 
apprentices.   

Progress reported and leave granted to sit again, pursuant to sessional orders. 
 


